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Taxation of Community Property 
as Applicable to California 


By Racpu W. SMITH* 


HE subject for discussion is the question of the 
status of the Fed+.2i Government on income 
and estate taxes on commuvity property in 
California. I used the words “community prop- 


erty,’ the meaning of which is probably foreign 
to some few of you, as this system of property 
tenure is in use only in the southern and western 
part of the United States. 


To a California spouse 
community property merely 
means dower, or rather a 
substitute for dower, as its 
definition, as expressed in 
the Code, indicates it to be 
the interest of the wife, or 
widow, in the estate accumu- 
lated by the marital partner- 
ship. The doctrine is based 
upon the theory that the 
husband and wife have to- 
gether created the commun- 
ity estate. 


The origin of the Califor- 
nia community property law 
was the Spanish-Mexican 
civil law. We did not, how- 
ever, adopt all of its princi- 
ples. For instance: The 
Spanish law provided the usufruct, or income, of the 
separate property of the wife, should be community 
property. Our law has been influenced in this con- 
nection somewhat by the civil law in giving to the 
income the same character as the capital estate. 
The California Civil Code definition of community 
property is one of indirection; section 162 reads: 

All property of the wife, owned by her before marriage, 
and that acquired afterwards by gift, bequest, devise, or 


descent, with the rents, issues and profits thereof, is her 
separate property. 


“Inheritance Tax Attorney for California. Paper Presented at the 


Twenty-Seventh Convention of the American Mining Congress. 


HE States of Arizona, Idaho, Louisiana, 

Nevada, New Mexico, Texas, and Wash- 
ington recognize community property in law, 
and in all of these states a husband and wife, 
in rendering separate returns, may each re- 
port as gross income one-half of the income 
which under the laws of the respective states 
becomes community property. 


The Federal Government does not permit 
the division of income for income tax purposes 
in California, despite the law which taxpayers 
in that state claim establishes the right of 


community property. The question is still 
under consideration by the Attorney General 
and a final decision is expected soon. 


points at issue are discussed in this article. 





Section 163 reads: 

All property owned by the husband before marriage, and 
that acquired afterwards by gift, bequest, devise, or descent, 
with the rents, issues and profits, is his separate property. 


Section 164 reads: 

All other property acquired after marriage by either hus- 
band or wife, or both, including real property situated in 
this state, and personal property wherever situated, here- 
tofore or hereafter acquired while domiciled elsewhere, 
which would not have been the separate property of either if 
acquired while domiciled in this 
state, is community property; but 
whenever any property is con- 
veyed to a married woman by an 
instrument in writing, the pre- 
sumption is that the title is there- 
by vested in her as her separate 
property. 

California, since its admis- 
sion as a state (being for a 
period of nearly eighty 
years) has had what we call 
the community property 
rule. That same system of 
property is adopted and 
found most usable in the 
states of Arizona, Idaho, 
Louisiana, New Mexico, Ne- 
vada, Texas and Washing- 
ton. By this rule, as the 
definition would indicate, is 
meant that all property ac- 
quired by a husband or wife during their married 
life, except by gift or inheritance, or property which 
is acquired as a result of income, profits, or accretion 
to property which one or the other had at the time 
of marriage, is community property. 

Under this system, neither husband nor wife 
acquires any interest in the property owned by the 
other at the time of marriage, or received during 
coverture by gift or inheritance, such property 
remaining the separate estate of the particular 
spouse. 

The process of determining the community estate 
is usually one of elimination by finding first the 
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separate property and deducting this from the total 


estate. Although having the appearance of being 
intricate and involved, we find the system simple, 
highly satisfactory, and not vexing to the field of 
business. 

Let me give you this working example: 

John and Bessie marry. At the time of marriage 
John owns a thousand shares of stock in the Sun 
Maid Raisin Company, valued at $10 a share. Dur- 
ing the many years of married life Bessie faithfully 
looks after the home and John receives a salary 
of $5,000 a year as president of this company, and, 
at the time of his death, the stock, which was worth 
only $10 a share at the time of marriage, we now 
find to be worth $1,000 a share. In John’s estate 
we find only the one thousand shares of stock. His 
will disposes of all of this to a sister, leaving noth- 
ing to his wife. Is this disposition valid? In com- 
munity property states it is presumed that the 
community earnings are first resorted to for family 
needs, therefore, John and Bessie finding ample in 
the $5,000 a year salary to meet their wants and 
leaving John’s one thousand shares of stock 
undiminished, and as all income from or increase 
in value to separate property becomes the sole prop- 
erty of the owner of the estate, the stock, being 
John’s separate property, the wife having no inter- 
est therein, it, as well as all income or enhancement 
in value, was subject to sale, or testamentary dis- 
position by the owner of such separate property. 

The rule works the same in the case of the wife’s 
separate property. During marriage, and at death, 
she also has the sole management and disposal of 
such property. Had John left community property, 
his disposition would have been limited to one- 
half of such estate, the other half going to the wife. 


Issue with Federal Government 


That brings me to the point directly in issue 
between the State of California and the Federal 
Government, i. e.; Has the wife a fixed and vested 
interest in the community estate during marriage, 
or is her interest only that of an expectant heir? 
The interest of the wife in property can only be 
determined by the construction to be placed upon 
certain provisions of the California Code. The other 
seven community property states, by reason of 
vesting statutes and court decisions, have given 
the wife an undivided present and vested interest 
in the community property during marriage. 

But in California, prior to 1917, our community 
property statute gave to the wife only an interest 
in expectancy. Marital difficulties in California 
were known long before the discovery of Hollywood 
vesting statutes and court decisions, have given 
case of Van Maren v. Johnson, 15 Cal. 310, the 
court said: 

In the common property the interest of the wife is a 
mere expectancy like the interest which an heir may possess 
in the property of his ancestors. 

And since that time, in a long list of authorities 
concluding with the case of Roberts v. Wehmeyer, 
218 Pac. (Cal.) 22, the Supreme Court of California 
has consistently held that even though the wife 
does possess an interest in the community property 
and earnings during marriage in the other states of 
the Union who have adopted this system, in Cali- 
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fornia she has no interest save that of an heir ex- 7 
pectant. } 


In 1917, however, the codified law was amended 


requiring the wife to join with the husband in the 7 


execution of any instrument by which community 7 


real property is transferred or encumbered, and the | 


last California Legislature in 1923 added a new 
section to the code wherein the wife was given 
authority to dispose by will of one-half of the com- 
munity property. The effect of these amendments } 
are not known as they have never been before the 
higher courts in this state for consideration. As 


to whether they are sufficient to change the wife’s © 
It is 7 


interest in the community is problematical. 
evident that merely a limitation on conveying prop- 
erty does not create an interest in property. The | 


right, however, given by the last legislature to} 


the wife to dispose by will of one-half of the com- 


munity property is the creation of an interest in © 


and the giving of a substantial property right, and ? 


it is by reason of a like authority in the statutes | 
of other community property states that the courts 


have found the wife’s interest in the community | 

estates to be a present and vested one. } 
Therefore, although the courts have said that the 

wife did not possess an interest in the California 


community estate during coverture prior to 1917,” 
and it may be this same rule could be extended to | 


1923 by reason of an absence of legislative language 
increasing the wife’s interest in the community 
estate, we cannot but feel that the amendment in 
1923 to the Code, in which the wife was given the 
right to will one-half of the community, was a 
legislative declaration of a present fixed and vested 
interest in the wife in one-half of the community 
property and its earnings. This statutory permit 
given the wife is not retroactive, therefore it does 
not warrant her disposition by will of any of the 
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community estate possessed at the time of the] 


enactment or income or accumulation to such 
property. 

There are certain fundamental concepts which! 
distinguish the different theories of community/ 
property adopted by the states and it is to dif- 
ferentiate the statutes in order that we may dis- 
cern the principal theory of our own law. It is 
by reason of the marked difference in the Califor- 


nia statute from that of the other community prop-/ 


erty states that has caused the California courts to 
construe its law differently from the construction 
placed upon community property statutes by courts 
of other states. 

In the State of Washington they have what we 
might term the entity theory under which title 
to community property is vested in the entity con- 
sisting of husband and wife rather than in either 
one of the spouses. 


2 A PERLE RT Ti oF 5 Sa 


Pevetoeed fet ot ee 


While we note that the States 


of Idaho, Arizona, New Mexico and Nevada have” 
the double ownership theory, under this theoryf 


both spouses own the property. 


In the State off 


Texas the theory of community ownership can bef 
distinguished from the other states in that it is af 
trust relation, the husband holding the title to theft 
community property in trust for the benefit off 


himself and wife. 


Similarly, if the title to com-f 
munity property stands in the name of the wifef 
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she holds it in trust for the benefit of her husband 
and herself. While in California we have the single 
ownership theory; here the husband has the sole 
control and management of the community estate, 
can dispose of the personalty other than by gift, 
without considering the wife and is limited in dis- 
position of the realty only by the amendment of 
1917, to which I have just referred. 


In the community property states, other than 
California, the Federal Government, for taxation 
purposes, has recognized a vested interest in the 
wife in one-half of the community property as 
well as the income and profits to such property. 
Therefore, in these seven states, upon the death of 
the husband the wife succeeds, by reason of previ- 
ous vestitute, to one-half of the community free 
of Federal estate tax, and, during coverture, the 
Federal Government accepts separate income tax 
returns from the husband and wife, each for one- 
half of the earnings of the marital partnership as 
well as the income and profits to community 
property. 

By reason of the Federal Government’s failure 
to extend this rule to California, California tax- 
payers maintain that they have been overtaxed to 
the extent of one hundred thirty millions of dollars. 


Therefore, the question assigned to me for dis- 
cussion is economic, political and legal. 


It is economic in this, that if the position which 
California has assumed prevails, insisting on being 
classified by the Federal Government with the 
other community property states, and thus for 
Federal estate tax purposes upon the death of the 
husband reporting only one-half of the community 
property for taxation, and, also, being permitted 
to file separate income tax returns by the husband 
and wife each on one-half of the community earn- 
ings, the Federal Government will then be asked 
to refund to California tax payers the one hundred 
thirty millions of dollars ($130,000,000.00) collected 
by reason of the discrimination in its failure in 
the past to extend to California the same privileges 
which have long been recognized as fixed rights 
in the other community property states. 


The question is political by reason of the battling 


| today, as never before, of the American women for 


added recognition, for the provisions of the Califor- 
nia Code, which have to do with community prop- 


| erty, have been amended many times since 1917. 


The changes, as a rule, were to take from the man 
control over property and in some instances an 
effort was made to divest him of a fixed interest 


| in the common property, the amendments giving to 


the women of California added rights and a greater 
voice in the community estate, while in the half 
century prior to that time there were few, if any, 


- amendments to our community property law. 


The subject of community property is so com- 


prehensive that I will not deal with the political or 


the economic phase of this question. My discussion 
concerns only the legal phase. 


Prior to 1917, for inheritance tax purposes, no 


| ¢xemption in the community property was recog- 
_ nized upon the death of the husband. The failure 
to exempt one-half of the community estate to the 








THE NATIONAL INCOME TAX MAGAZINE 


359 


widow was questioned without success in the 
Supreme Court of California in the Estate of Mof- 
fitt, 153 Cal. 359, which case was appealed to the 
United States Supreme Court and there sustained 
in the case of Moffitt v. Kelley, 218 U. S. 401, hold- 
ing that the nature of the character of the right 
of the wife in the community property, for the 
purpose of taxation was peculiarly a local question, 
thus concurring in the long established custom 
in California of taxing the widow as any other 
heir upon succession to the community. The 
soundness of this decision of the United States 
Supreme Court is beyond question, although it 
warranted the Treasury Department, for taxation 
purposes, to establish for California taxpayers a 
procedure aberrant to the path of justice and right 
uniformly recognized in the other community prop- 
erty states wherein one-half of the community 
estate was recognized as belonging to the wife by 
reason of the equal part she played in its accumula- 
tion with her husband. Due to this apparent injus- 
tice to the widow, the California Inheritance Tax 
Department submitted to the Legislature in 1917, 
which was favorably acted upon, the following 
amendment to its act: 

* * * that for the purpose of this act the one-half of 
the community property which goes to the surviving wife 
on the death of the husband, under the provisions of sec- 
tion one thousand four hundred two of the Civil Code, 
shall not be deemed to pass to her as heir to her husband, 
but shall, for the purpose of this act, be deemed to go, pass 
or be transferred to her for valuable and adequate con- 
sideration and her said one-half of the community shall not 
be subject to the provisions of this act; * * 

Therefore, since 1917 for California inheritance 
tax purposes, upon the death of the husband the 
one-half of the community property which belongs 
to or passes to the widow is exempt and free from 
death duties; in addition, the widow is allowed a 
personal exemption of $24,000.00 in any other por- 
tion of the estate willed to her or which she receives 
as beneficiary. We believe this to be the most 
liberal exemption allowed to a widow by any state 
in the union. Contrast these exemptions, if you 
please, to those of Illinois, North Carolina and other 
like states which tax dower. In California, the wife 
dying intestate, the husband succeeds to all the 
community property free from inheritance tax. 


Controversy Involves Scope of Law 


Conceding that there was no vestiture of title in 
the wife prior to 1917 it has been most vigorously 
urged by leading lawyers of California that the 
law cannot change the character of an interest in 
property for one purpose alone and therefore the 
amendment to the Inheritance Tax Act created an 
interest. In opposition to this it has been advanced 
that the Inheritance Tax Act’s exemption is specifi- 
cally limited to that act. Application was made for 
refund of taxes paid to the Federal Government on 
the community interest. The United States Cir- 


cuit Court of Appeals in the case of Blum v. War- 

dell, 276 Fed. 226, which carries a very elaborate 

and logical dissenting opinion by Circuit Judge 

Hunt, held that the amendment to the California 

Inheritance Tax Act effectuated a change in the 
(Continued on page 369) 





Corporation “Affiliation” Under 
the Revenue Acts 


By Irvin H. FATHCHILD* 


"Eh ein by may soon look for an interpre- 
tation by the United States Board of Tax Ap- 
peals of the “affiliation” provisions of the 
income tax laws applicable to corporations. 

We are generally familiar, of course, with the 
provisions for consolidated returns where corpora- 
tions are affiliated, and with the further provision 
that corporations are to be deemed affiliated when 
one corporation owns or controls substantially all 
the stock of another corporation, or when substan- 
tially all the stock of two or more corporations is 
owned or controlled by the same interests. 

Controversy has arisen over the meaning of the 
phrases (1) “control through closely affiliated in- 
terests,” (2) ownership or control by “the same in- 
terests,” and (3) “substantially all of the stock.” 


Treasury Department Interpretations 


In its recent rulings, the Treasury Department 
has taken the position that the “control” contem- 
plated in these provisions means a “legal control,” 
i. €., it must be based upon a legal right and en- 
forceable by legal means. And, consequently, when 
33 per cent of the stock of the B corporation was 
held in trust for the A corporation, and the remain- 
ing 67 per cent was owned by the stockholders of 
the A corporation, affiliation did not exist. The A 
corporation did not have “legal control” of the 67 
per cent which its own stockholders held in the B 
corporation. Sol. Mem. 1960. It follows also that 
stock of a subsidiary held by an employee of the 
parent or subsidiary company is not “controlled” 
by the parent company.—A. R. R. 8282. And simi- 
larly a common understanding of policy, “gentle- 
man’s agreemént” interlocking directorates” are of 
no consequence unless the control is legally enforce- 
able. I. T. 2032. 

3ut we must further amplify the requirement, as 
viewed by the Department. The control must not 
only be “legally enforceable” but the channel 
through which we exercise the control must be a 
“closely affiliated interest.” Hence, it would seem 
that “stock control of one corporation by virtue of 
a lease of its stock may be effective control of all or 
substantially all the stock, but it is not control 
through closely affiliated interests or by a nominee 
or nominees.” I. T. 2084. 


These rulings, however, would seem to be a wide 
departure from the earlier rulings of the Depart- 
ment, and even from the official Regulations them- 
selves. Thus Article 631 recognizes that the affilia- 
tion provisions are “based upon the principle of 
levying the tax according to the true net income 
and invested capital of a single business enterprise, 
even though the business is operated through more 


* Of the Chicago Bar. 





than one corporation.” And Article 633 of Regula- 
tions 45 recognizes that “substantially all the stock” 
was not a fixed percentage but a question of fact. 
As stated by the Government in its brief in the 
Federal District Court of Missouri— 

Articles 633-4 of Regulations 45 point out that even under 
circumstances where the stock ownership is less than 95 
per cent but in excess of 50 per cent corporations may be 
considered affiliated and required by the Commissioner to 
render consolidated returns. In re Temtor Corn & Fruit 


Products Co., 299 Fed. 326, now pending before the Circuit 
Court of Appeals. 


Nor is there anything in the Regulations that the 
“control” must be such as is legally enforceable. 
In fact, the uniform practice of the Department dur- 
ing the years of the excess profits tax was to con- 
strue the words “control through closely affiliated 
interests,” as covering the employee stock cases and 
similar situations. 

While perhaps the Department is not to be con- 
demned or criticized for changing its administrative 
construction, even in particular cases often the 
earlier rulings have been accepted and acted upon, 
or for adopting opposite and inconsistent positions 
at the present time in its execution of these pro- 
visions—I have in mind the brief in the Temtor 
case—it is not unnatural that many taxpayers have 
locked horns with the Government. 

A number of cases involving these provisions are 
now pending before the Board of Tax Appeals. By 
reason of the widespread interest in this subject, 
the Board convened a general hearing at Washing- 
ton on the 22d of November and permitted all inter- 
ested taxpayers and counsel to attend and be heard. 

The results were most gratifying and suggests 
the desirability of similar sessions on important 
questions. A large representation of counsel was 
present and their combined effort and research 
served to bring out a wealth of material bearing 
upon the construction of these provisions. 

Dr. Adams of Yale, former chairman of the Ad- 
visory Tax Board and president of the National Tax 
Association, 1922-1923, presented a most lucid expo- 
sition of the development of consolidated return in 
connection with income tax laws and particularly 
the development and purposes of those provisions in 
the Federal Revenue Acts. 

Dr. Adams pointed out that consolidated state- 
ments were not a new creation with the Revenue 
Acts but had long been in use in the commercial 
world in connection with credit and accounting 
practices; and that the factors occasioning consoli- 
dated statements were encountered in the adminis- 
tration of income taxes generally. 

In the first years of the Wisconsin Income Tax 
Act, Dr. Adams, as a member of the Tax Commis- 
sion of that State, found that where two or more 
corporations legally distinct were fused into a single 
(Continued on page 374) 
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) Procedure Before the United States 


Board of Tax Appeals 


By HoMER SULLIVAN* 


Part II 


this article is correct, that the Board of Tax 

Appeals is a quasi-judicial body with final 
authority in the determination of tax liability as a 
basis for official action, the issue is, generally, 
whether under all the circumstances of the case and 
under any provision of law the taxpayer is liable to 
tax. In practice, no doubt, the issue in most cases 
can be confined to a single issue of fact or law under 
some specific provision of the taxing act. 


And it is with this in view, it seems, that the Board 
has incorporated,in its rules of practice the require- 
ment that the petition on appeal filed by the taxpayer 
shall allege assignments of error with respect to the 
determination of the Commissioner, a statement of the 
facts upon which the taxpayer relies and a statement 
of the propositions of law involved—obviously, a com- 
plete theory of fact and law as a basis for the tax- 
payer’s contention that there is no liability to tax. 
And in his answer the Commissioner is required to 
admit or deny every material fact contained in the 
petition and, further, if he relies on other or new 
matter of fact, he is to set forth such matter with the 
propositions of law upon which he relies. This, in 
turn, sets forth his theory of the question of tax lia- 
bility on all the facts. 


As has been said, in most cases the issue may be 
confined to a single question on the facts under some 
specific provision or provisions of the taxing act, and 
the proper observance of these rules should tend to 
narrow the issue if the circumstances of the case admit. 
But there will often be exceptions to the general rule 
that the issue in most cases may be so confined and 
the general issue which is always present and para- 
mount must necessarily obtain. Therefore, all of the 
facts and evidence pertaining to a transaction or cir- 
cumstances in dispute should be clearly set forth and 
submitted to the Board for its consideration. For 
though the taxpayer in his conception of the legal 
import of those facts may indulge in his own theory as 
to non-liability and the Commissioner may entertain 
an opposing view or another theory, the Board might 
reach a conclusion as to the application of the law which 
would be entirely different from that of the taxpayer 
or the Commissioner, and it would certainly be the 
duty of the Board to affirmatively decide the case 
according to its construction. 

As has been pointed out, this was the contention 
urged in the Parrott case before. the Board: That if 
it was decided the sum in question was not a gift and 
yet income, that it be set forth in the opinion of the 
Board just what character of income it was. It may 
be helpful, by way of further illustration, to assume a 


I’ the conclusion reached in the first section of 





* Of the Washington Bar. 
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simple case wherein a taxpayer might assert a conten- 
tion under a certain provision of the law which would 
be held to be erroneous, yet it would be apparent that 
under another provision of the law there could be no 
tax liability. 

Assume a case where a taxpayer had paid $10,000 
for a pleasure automobile. On the day of its delivery 
while the owner is driving it, it skids on an icy pave- 
ment, the gasoline is spread and ignited and the car 
consumed by fire; it becomes a complete loss with no 
insurance. In his tax return for the year of this 
occurrance the taxpayer deducts from his income the 
sum of $10,000 as a loss sustained by reason of “a 
casualty” under Section 214 (a) (6) of the Revenue 
Act of 1924. The Commissioner determines that an 
accident to a pleasure automobile attributable to the 
icy condition of the streets is not deductible under the 
provisions of Section 214 (a) (6) as a loss sustained 
by “other casualty.” The taxpayer appeals to the 
Board alleging all the facts above stated and alleging 
his contention that the accident was a casualty within 
the meaning of the law. The Commissioner admits 
the facts but merely denies that the accident was “a 
casualty” within the meaning of the law, and asks 
‘that the issue be confined to the one question as to 
‘whether the accident was or was not a “casualty” —in 
effect proposing that the issue be confined to the theory 
of the taxpayer alone, notwithstanding that the facts 
clearly indicate that the loss was by fire and so a deduc- 
tible loss under the express provisions of Section 214 
(a) (6). 

Certainly in this case it would be a strained inter- 
pretation of its quasi-judicial duties were the Board 
to take the position that it should confine the issues 
to a theory alleged in the case when the facts indi- 
cated beyond question that the taxpayer was entitled 
to the deduction under an express provision of the 
law. 


Obligations of the Commissioner 


So it is believed that in appeals before the Board 
it is incumbent upon the Commissioner to disprove 
either by the admitted facts or by further affirmative 
facts any reasonable conclusion of non-liability to tax 
under any provision or interpretation of the law. And 
it is the duty of the Board to determine the general 
question of tax liability in every case notwithstanding 
any special plea or theory advanced. 

The Commissioner has taken the stand that in 
appeals before the Board he need not do more than 
deny the contention of the taxpayer, thus forming the 
issue. In support of his reluctance to state a definite 
position, the Solicitor asserts, as in the Parrott case,. 
that the determination of the Commissioner from which 
the taxpayer appeals must be considered by the Board 
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to be of the same presumptive weight as to its 
accuracy as is given in court proceedings for the recov- 
ery of taxes to the acts of the Commissioner in assess- 
ing and collecting a tax. Manifestly this cannot be 
the intent of the provision of the law constituting this 
3oard, “an independent agency,” in the determination 
of deficiency tax liability. The purpose of every appeal 
is to decide as to the-accuracy of the determination 
of the Commissioner as a basis for his official action 
in the assessment and collection of a proposed tax and 
to that end every fact material to the question of tax 
liability should be submitted and considered by the 
Board—there should be no limit to the scope of the 
evidence which should be submitted, material to the 
issue of tax liability under any provision of the law. 

The assertion that the determination of the Com- 
missioner should be presumed to be accurate seems to 
be decisively disposed of when it is considered that in 
those cases where the Commissioner institutes a suit 
to collect taxes, no assessment, of course, having been 
made, the burden of proof is upon him to show the 
liability of the taxpayer to pay the tax—yet he has 
certainly evidenced a most positive determination. The 
case of Little Miami & C. & X. R. Co., v. United 
States, 108 U. S., 277, and that of U. S. v. Guggen- 
heim Exploration Co., 238 Fed. 231, are of interest in 
this connection. 

If the Commissioner’s determination of tax liability 
without assessment is of no presumptive weight as 
evidence before the courts, upon what theory can it 
be urged that such determination carries any presump- 
tive weight before an agency which is part of the 
process of ascertaining what the final official deter- 
mination in the form of an enforceable assessment 
should be? Can it be said with any reason that in a 
case wheré there is but one logical theory in favor 
of the taxpayer, that if there be any doubt it must 
be resolved against him although there can be no 
other theory on the facts to justify the assertion of 
tax liability? 

Further, by every rule of interpretation and obvious 
reasoning the Board of Tax Appeals must take judicial 
notice of the provisions of the law of its creation and 
of those special Jaws imposing taxes to which its duties 
relate if its functions are to be properly exercised. 
And it must apply the provisions of those laws in deter- 
mining appeals before it wherever required, whether 
or not such provisions are specially pleaded. 


Duties of the Board 


As has been pointed out, the Board is not a court. 
Its duties are not administrative though its decisions 
may be the basis of an official administrative act. Its 
duties are confined to the investigation of facts or 
ascertainment of facts relative to which it exercises a 
discretion of a judicial nature in applying the provi- 
sions of the laws as a basis for the probable final 
official action of the Commissioner. The income tax 
laws are its raison d’etre. The Board is as much bound 
to take judicial notice of the provisions of the income 
tax laws to which its functions relate as the Federal 
courts are bound to take judicial notice of the Con- 
stitution of the United States. One might paraphrase 
with equal force the words of the Court relating to 
the pleading of a special provision of the Constitution 
in the case of The Bridge Proprietors v. The Hoboken 
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Co., 68 U.S. (1 Wallace), 116 at page 142. It would 
be an anomalous rule of pleading, and one altogether 
superfluous, to require a party to set out specially the 
provision of the income tax laws on which he relies 
for the decision of the Board in the determination of 
his tax liability. If this particular Board can be sup- 
posed to take judicial notice of anything without plead- 
ing it specially, it is the provisions of the income tax 
laws. And if the taxpayer or Commissioner, respec- 
tively, in his pleadings, makes a case which neces- 
sarily comes within some of the provisions of an 
income tax law applicable thereto, this Board surely 
can recognize the fact without requiring the pleader to 
say in words: “This paragraph of the income tax 
law is the one involved in this appeal.” 

In the foregoing discussion of the duties of the 
Board passing reference was made to the force and 
effect of its decisions. There is little to add to what 
has been said on this subject. 

Where an appeal is taken to the Board, further pro- 
ceedings by the Commissioner are stayed pending the 
Board’s decision. Upon a final decision of the Board 
sustaining the determination of the Commissioner the 
usual procedure of assessment of tHe tax and notice 
and demand for payment by the Collector follow as 
though no appeal had been taken to the Board. The 
taxpayer must pay the tax and if he desires to take 
the matter into court he pursues the settled practice 
of filing his claim for refund within the required period 
and upon its rejection or the failure of the Commis- 
sioner to act on his claim within six months, brings 
his action. 

If, however, the Board disallows all or a part of a 
deficiency, as determined by the Commissioner, the 
effect of such decision is merely to divest the Commis- 
sioner of his authority to proceed in the usual course 
of assessment and collection of the deficiency in tax 
so disallowed. Or if assessment has been made under 
Section 274 (d) of the act, for reasons of probable 
jeopardy in the collection of the tax, and an abatement 
claim, is allowed by the Board on appeal, the decision 
of the Board operates to abate such tax to the extent 
of any further action by the Collector. The Commis- 
sioner may institute a proceeding in court to collect the 
amount so disallowed or abated, but must do so within 
one year from the date of the decision. 

It may be said, therefore, that the decisions of the 
Board have no force in the proper sense of that term; 
and it is only those decisions adverse to the Commis- 
sioner which have any effect, and then, to place the 
burden on him to institute suit and prove liability, 
should he persist in his determination to collect the tax. 


Findings of Fact 


There is a duty required of the Board in connec- 
tion with its decision in appeal cases which is of much 
importance in its proper performance where a suit is 
subsequently instituted in court. The determination 
of the Board in each case is required to be set 
forth in a written report which is to contain its deci- 
sion and the findings of fact made in connection there- 
with. The law provides that in any proceeding in 
court following a decision of the Board, either by the 
Commissioner to collect a tax or the taxpayer to 
recover an amount paid, the findings of the Board 

(Concluded on page 382) 





ild 
ier 
‘he 
ies 
of 
1p- 
ad- 
fax 
eC- 
eS- 
an 
‘ely 
r to 
tax 


the 
and 
rhat 


>ro- 

the 
yard 

the 
tice 
vy as 
The 
take 
ctice 
riod 
mis- 
‘ings 


of a 
. the 
:mis- 
yurse 
1 tax 
inder 
bable 
ment 
*jsion 
xtent 
nmis- 
ct the 
vithin 


»f the 
term ; 
mmis- 
ce the 
bility, 
le tax. 


onnec- 
much 
suit is 
nation 
be set 
s deci- 
there- 
ling in 
by the 
yer to 
Board 


December, 1924 


Important Decisions Rendered During 
Past Month by’ Board of 
Tax Appeals 


N APPEAL is not filed with the Board of 
A tex Appeals until deposited in the office of 

the Board at Washington, D. C. A delay in 
filing caused by failure in delivery of the mail on 
the sixtieth day on account of that day being Sun- 
day or a holiday, deprives the Board of jurisdiction 
even though the appeal was mailed in time for 
delivery in the ordinary course of the mail at the 
office of the Board on the sixtieth day. This con- 
struction by the Board of.Section 274 of the Act of 
1924, governed in the Appeals of Sam Satovsky, 
Hatch & Bailey Co., Wm. Frantze & Co., and 
Hurst, Anthony and Watkins. 


In the Appeal of the Hotel de France Company, 
the basic value upon which depreciation on a lease 
should be figured was adjudged to have been es- 
tablished by the price paid for the lease, even 
though it was purchased at a receivership sale. 
“While it may be true that many receivers’ sales 
are not reliable criteria of value, we cannot say that 
this is a general principle,” says the opinion. 

Corporation organization expenses were not al- 
lowed as a part of the cost of a leasehold acquired at 
the time of the organization of the corporation. 
The Commissioner had permitted organization ex- 
penses to be deducted as a part of the cost of the 
leasehold which was transferred by the purchaser 
to a corporation which he himself organized and 
in which he was the principal stockholder. 


A corporation owning a commercial school, the 
two principal stockholders of which were regularly 
engaged in the active conduct of the school was 
held in the Appeal of Bryant & Stratton Commer- 
cial School, Inc., to be a personal service corpora- 
tion within the meaning of the statute. The statu- 
tory definition of a personal service corporation, as 
construed in the opinion, contains three elements, all 
of which must be present; First the income must be 


ascribed primarily to the activities of the principal . 


stockholders; second, such principal owners or 
stockholders must be regularly engaged in the active 
conduct of the corporation’s affairs; and third, the 
income of the corporation may not be materially 
produced by capital. The qualifying words in italic 
were interpreted as making necessary the applica- 
tion of a flexible judgment to the facts of each case. 


An appeal to the courts from the decision of the 
Board is expected to be taken in this case. 


The Carroll Chain Company began business op- 
erations on November 1, 1921, and kept its accounts 
on a fiscal year basis, ending on June 30. For the 
period from November 1, 1921, to June 30, 1922, 
operations were conducted at a loss. This was not 


controverted by the Commissioner of Internal 
Revenue. 


The taxpayer filed a return for the fiscal year 
ended June 30, 1923, and attempted to deduct the 
net loss sustained in the portion of the previous tax- 
able year. The Commissioner held that, as the Act of 
1921 does not specifically provide that deductions 
may be made for an operating period of less than 
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one year, he must conclude that.Congress did not in- 
tend that such deductions should be allowed. Both 
the Commissioner and the taxpayer relied on an 
interpretation of the law by implication. The Board 
based its decision in favor of the taxpayer on the 
principle established in the case of Bankers Trust 
Company v. Bowers, 292 Feil. 793, in which the 
court said: 

The interpretation of statutes levying taxes must not ex- 
tend beyond their provisions by implication, nor must they 
be interpreted beyond the clear import of the language 


used. In case of doubt they are interpreted strongly against 
the government and in favor of the taxpayer. 


Deduction for Gifts 


Where a taxpayer has become legally bound to 
contribute a certain amount to a charitable organi- 
zation and the books of the taxpayer are kept on an 
accrual basis, he is allowed to deduct the amount 
against the gross income of the year in which the 
liability was incurred, even though payment is not 
made until a subsequent year. The decision in the 
Appeal of C. H. Musselman established the fore- 
going principle. 

According to the evidence presented, the taxpayer 
had made an agreement in 1918 with the chairman 
of a charitable organization to match the total sub- 
scription of the other citizens of his town up to 
$500. The subscription drive was completed in 
November, 1918, and the taxpayer notified of his 
obligation. Actual payment was not made until 
the early part of 1919. The Board held this to be 
a contract involving a consideration. The consid- 
eration was the subscription made by other citizens 
of the community. The Board stated that there ap- 
peared to be no good reason for holding that the 
liability incurred may not be deducted from gross 
income the same as an expense item which has 
actually accrued. 


The taxpayer was not allowed to take a deduc- 
tion where he promised in 1918 to purchase a mul- 
tigraph machine for a charitable organization. The 
type of machine which the organization desired 
was selected, and the machine was ordered from the 
manufacturers by the taxpayer in December, 1918, 
but the Board said it does not appear that any lia- 
bility to pay for the machine occurred during 
1918, since there existed only a promise to make the 
contribution which was without legal consideration. 


The reorganization of a business by dissolving a 
corporation and transferring its capital and surplus 
to a partnership, the members of which have the 
same proportionate interest, results in taxable in- 
come to the stockholder notwithstanding he in fact 
took nothing out of the business. This was the de- 
cision in the Appeal of E. C. Huffman, and was 
based upon the recognition in law of a corporation 
as an entirely separaie and distinct from its stock- 
holders. The Board held, accordingly, that when the 
corporation dissolved there came immediately, in 
contemplation of law, into the possession of the 
stockholders all of the corporations assets; and at 
that moment the individual stockholder must be 
regarded as having received his share of these as- 


sets with whatever gain or loss their receipt en- 
tailed. 
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In the appeal of Franklin H. Mayer, the Board 
ruled that it has no jurisdiction over an appeal from 
a letter by the collector advising the taxpayer that 
on an audit of his return additional tax was found 
tobe due. The taxpayer may appeal to the Commis- 
sioner from the collector’s decision, but may not 
appeal to the Board until after the Commissioner has 
made a determination. In this connection it is ap- 
propriate to mention the ruling’ of the Solicitor of 
Internal Revenue that a taxpayer may not appeal to 
the Board of Tax Appeals from the action of the 
3ureau denying it classification as an exempt organ- 
ization, where the taxpayer has filed no returns for 
any of the years involved and there has been no 
determination of the amount of tax due from the 
organization. 


1Sol. Mem. 2538; III-45-1868. 


Testamentary Trusts for Charitable or 
Educational Purposes are Taxable 


N ordinary trust, created by will, and operated 

solely for charitable or educational purposes is 
not exempt from the income tax under the Acts of 
1918, 1921 and 1924, the Solicitor of Internal Reve- 
nue hasruled.t’ Under the Act of 1924, however, such 
a trust may deduct income that is to be used exclu- 
sively for religious, charitable, scientific, literary, or 
educational purposes. A trust or estate may deduct 
amounts paid to a trust or the other organizations 
mentioned in Section 214 (a) (10), Act of 1924, 
operated exclusively for religious or charitable 
purposes. 


“1Sol. Mem.; TTI-45-1866. 


Grant of Mineral Rights on Public Domain 
is Classified as a Gift 


HE grant of mineral rights by the Government 

to the discovery of a mine on the public do- 
main, under acts of Congress, is a gift and not a 
purchase under‘the Statute, according to the de- 
cision of the United States District Court, Dis- 
trict of Oregon, in United States v. Hurst, provid- 
ing possessory title of a mineral is based upon dis- 
covery without patent and without any direct con- 
sideration passing to the government, and permits 
removal of the mineral even to exhaustion. 


Such a grant in a previous ruling of the De- 
partment was held not to be a gift on the grounds 
that Congress required the discovery of the min- 
eral as the foundation of title and required annual 
assessment work for the development of the dis- 
covery as a condition of continued possession and 
enjoyment. This was construed to be a substan- 
tial consideration even though not passing directly 
to the Government. The basis for determination 
cf gain or loss upon subsequent sale was held to be 
the expense actually accrued in securing the prop- 
erty right. 

The decision by the United States District Court 
was made in a case involving taxable gain under the 
Act of 1917; hence the basis for computing gain 
or loss on such a grant acquired after March 1, 1913, 
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is the fair market value at the time of receipt. 
Under the present law the basis upon which to 
figure gain or loss on a gift is March 1, 1913, value 
or cost to the donor. The donor in such a case as 
that under consideration would be the Government. 

In the case of a bona fide sale of mines, oil or gas 
wells, or any interest therein, where the principal 
value of the property has been demonstrated by 
prospecting or exploration and discovery work done 
by the taxpayer, the surtax attributable to such a 
sale is limited by Section 211 (b) to 16 per cent of 
the selling price of such property or interest. 


Tax Simplification Board Completes 
Assignment; Members Resign 


W *. S. MOORHEAD, of Pittsburgh, Wm. N. 

Davis, of Bartlesville, Okla., and Henry H. 
Hilton, of Chicago, have submitted their resigna- 
tions as members of the Tax Simplification Board. 
Personal affairs and the completion of the work of 
the Board were given as the reasons for their resig- 
nations. 

This Board was created by the Revenue Act of 
1921 to make investigations and recommendations 
relative to the procedure in handling tax cases in 
the Internal Revenue Bureau. It was composed of 
three persons appointed by the President to repre- 
sent the public and to serve without compensation, 
and three officials of the Bureau, Messrs. Moor- 
head, Davis and Hilton represented the public. 

In its last recommendation to Congress, the Board 
advised decentralization of the work of the Internal 
Revenue Bureau, the creation of a board of tax ap- 
peals, independent of the commissioner, and the 
elimination of capital gains as income and capital 
losses as deductions. 

Mr. Moorhead was chairman of the Tax Simpli- 
fication Board, and was also chairman of the com- 
mittee appointed by the Secretary of the Treasury 
last year to draft the bill embodying the recom- 
mendations of the Treasury Department to Con- 
gress relative to tax reduction and tax reformation. 


State Income Tax Levy Disapproved by 
Florida, Michigan and Oregon 


EAR of any legislation inimical to the stimula- 

tion of business resulted in disapproval of the 
income tax as a means of raising state revenue in 
three states on November 4. 

The electorate of Florida ratified an amendment 
to the State Constitution prohibiting the levying of 
income or inheritance taxes by the state. The voters 
whose limited income or possessions give them no 
concern about an income or inheritance tax were 
appealed to by means of a clause exempting from 
taxation to the head of a family personal property 
to the value of $500. 

Oregon’s income tax law, passed by the legisla- 
ture of 1923 and ratified by a small majority at a 
referendum, was reconsidered by referendum and 
repealed. 

Michigan rejected a constitutional amendment 
providing for a state income tax. 
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A number of other tax measures in various states 
were submitted to the consideration of the voters. 
A proposed constitutional amendment to revise the 
tax laws was defeated in Kansas. Washington re- 
jected an initiative measure proposing the limitation 
of the total of all taxes to 40 mills. Minnesota 
and Missouri approved the levy of a gasoline tax. 
California adopted a constitutional amendment pro- 
viding for a five-dollar poll tax on every male be- 
tween 21 and 50 years of age, except war veterans 
and persons paying property taxes. Texas ap- 
proved a constitutional amendment increasing the 
state tax to provide additional funds for confed- 
erate veterans’ pensions. Massachusetts rejected 
a proposal for the imposition of a tax of 2 cents 
a gallon on sales of gasoline, the proceeds to be 
used for maintenance of highways. 


Defeat of Income Tax May Boost 
Inheritance Taxes in State of 
Michigan 


OLLOWING the defeat on November 4, in 

Michigan of a constitutional amendment to per- 
mit the levy of a state income tax, a petition is being 
circulated for a law to increase the tax on foreign 
insurance companies about 20 per cent and to in- 
crease the inheritance taxes. 

The additional funds would be applied to the 
state primary school fund. It is estimated that the 
increased taxes sought would yield annually about 
$5,000,000 from inheritances and $1,000,000 from 
insurance companies. 


South Carolina Income Tax Applicable to 
Income from Whatever Source Derived 


"THE POWER of the State of South Carolina 

to levy the income tax on the entire income 
of a corporation incorporated and doing business 
in the state, even though a part of the income is 
derived from business carried on outside of the 
state, has been upheld by the Supreme Court of 
South Carolina.* 

The suit was brought by The Crescent Manu- 
facturing Company, which was incorporated in the 
State of South Carolina and carried on its busi- 
ness in that state and in the State of North Caro- 
lina. .The corporation sought an injunction to pre- 
vent the levy of a tax on the income derived from 
outside the state. The court held that under pro- 
visions of the statute the entire income of the corpo- 
ration derived from whatever source was taxable 
under the South Carolina income tax law. The in- 
come tax was defined as being in its nature a tax 
on the corporation’s ability to pay. The court de- 
clared that there is nothing in the statute which 
limits the taxable income to that derived from 
sources within the state. 





1. Crescent Mfg. Co. v. Tax Commission. 
1. T. D. 3469; III-46-1876. 


In determining whether the amount of charitable deduc- 
tions are not in excess of 15 per cent of the taxpayer’s net 
income, capital losses cannot be excluded in computing net 
income. I. T. 2104; III-45-1863. 
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Suit Testing Publicity of Tax Returns in 
Wisconsin Before United States 
Supreme Court 


HE suit brought by a Wisconsin taxpayer, Wil- 

liam J. Juneau, to test the constitutionality of 
the publicity clause in the Wisconsin Income Tax 
Law has reached the United States Supreme Court. 
The decision in this case will be awaited with spe- 
cial interest in view of the contest expected to be 
made of the constitutionality of the publicity pro- 
visions of the Federal Revenue Act of 1924. 

The issues involved in the Wisconsin suit were 
presented in the September issue of this magazine 
in a special article entitled, “Publicity of Tax Re- 
turns,” by Nelson Trottman of the Milwaukee Bar, 
an attorney for the plaintiff. 


Extensions in Post-war Years Jeopardize 
Amortization Allowances 


N DETERMINING the value in use of property 

as a basis for amortization deductions, the In- 
come Tax Unit has ruled that it is necessary to 
determine such value as to the specific facilities 
erected or acquired for production of articles con- 
tributing to the prosecution of the war and in do- 
ing so it must be determined first whether the spe- 
cific facilities are being used to their full, normal 
capacity, and, second, whether such capacity is 
needed for the post-war business. 

When a taxpayer has and uses in post-war years 
not only the facilities acquired during the war but 
additional facilities subsequently acquired for the 
same uses and purposes all of substantially the same 
character as those acquired during the war years, 
the Department will consider it prima facie evi- 
dence that any reduction in value in terms of use of 
the war facilities was caused by the over-expansion 
in post-war years and not as a result of facilities 
not being useful and needed to full, normal, capacity 
for post-war business. I. T. 2101; ITI-44-1851. 


Publicity of Income Tax Payments Opposed 
by United States Chamber of 
Commerce 

EPEAL of the income tax publicity provisions 

of the Act of 1924, and the creation of a na- 

tional tax commission are among the recommenda- 

tions on public questions which have been sub- 

mitted to President Coolidge by the United States 
Chamber of Commerce. 

The chamber’s statement advocating a perma- 
nent body to study questions of Federal taxation 
was as follows: 

There are many fundamental questions of Federal taxa- 
tion which, according to the conviction of the Chamber, the 
public interest requires should receive the thoroughgoing 
study and investigation possible only for a body of a public 
nature. Such a body might be a joint committee of Con- 
gress, with members from both houses and also representa- 
tives of the public. It should study the entire tax structure 
of the Federal Government, give attention to the inequal- 
ities which affect taxpayers, devise means for simplifying 
the law, and leave nothing undone to shape up such an 


administration as the importance of the law makes appro- 
priate and necessary. 
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The work of such a commission should result in recom- 
mendations made in the light of American experience and the 
experience of other countries using forms of taxes compara- 
ble to those in this country. Through success in the efforts 
of such a commission taxpayers would get relief from bur- 
dens that no law should cause and the Government would 
obtain increased and more dependable revenues at a less 
cost of collection. 


Ruling Governing Requests for Extensions 
of Time in Filing Returns 


A ruling’ has been issued by the Treasury 
Department, which revokes Treasury Decision 
3284, and gives general instruction relating to the 
authority given to the Commissioner of Internal 
Revenue by Section 227 (a) of the Revenue Act of 
1924, to grant an extension of time for filing returns 
of income if application therefore is made before 
the date prescribed by law for filing the return, 
whenever in his judgment good cause exists. 

The privilege extends to; (a) foreign partner- 
ships and fiduciaries, and foreign corporations 
maintaining an office or place of business within 
the United States; (b) domestic corporations which 
transact their business and keep their records and 
books of account abroad; (c) domestic corpora- 
tions whose principal income is from sources within 
the possession of the United States; and (d) Ameri- 
can citizens residing or traveling abroad, including 
persons in military or naval service on duty outside 
of the United States. In the application the reasons 
why an extension is necessary must be set forth 
in detail. It is not required as under the old rul- 
ing that an affidavit be attached stating the cause 
of the delay in filing. 

In all cases where an extension of time is granted 
Section 270 (c) (2) provides that interest shall be 
collected at the rate of one-half of one per cent a 
month upon each installment from the original due 
date thereof to the expiration of the period of the 
extension, even though payment is made prior to the 
expiration thereof. 


1. T. D. 3649; III-46-1876. 





Proposals for Tax Law Changes to Be 
Based on British Income Tax System 


| ses the purpose of making a survey of the ad- 
ministration of income taxation in Great 
Britain, Mr. A. W. Gregg, special tax adviser to 
Secretary Mellon, is now in England. He is ex- 
pected to return to this country in January, after 
which he will write a report of his observations, 
which, it is expected, will be used by the administra- 
tion as a basis in making recommendations for modi- 
fications of the income tax law. 


Income from Estates and Inheritances 


Income from property distributed to the beneficiaries of 
an estate while the estate was in process of administration 
has been held not to be income of the estate but to be 
income of the beneficiaries, even though the estate tax was 
unpaid at the time of the distribution of the property to 
the beneficiaries and refunding bonds were taken by the 
executors. Sol. Mem. 2526; III-46-1875. 
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Practice under its provisions is still to be established. There are going to be 
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Ready December 31st— Ninth Annual Edition 
Montsgomery’s 


Income Tax Procedure—1925 


Tax returns for the year just closing must be prepared under a new law, the 
Revenue Act of 1924. As compared with the 1921 law which it replaces, the new 
one embodies nearly 500 points of difference, including many of major im- 
portance. 


scores of questions on which those preparing returns must themselves decide on 
an interpretation. 


Gives Reliable Counsel on Doubtful Points 


In view of these conditiens, accountants, lawyers and financial executives will find 
Robert H. Montgomery’s 1925 manual of unusual value. Alone of all current tax pub- 
lications, it offers definite and reliable counsel covering points on which no rulings have 
been issued or which are open to more than one interpretation. It anticipates every 
problem you are likely to meet, and brings out clearly questions that might be overlooked. 


Explains All Changes 
in Procedure 


Mr. Montgomery gives the 1924 law 
with the new regulations, and points out 
exactly where practice under it differs 
from that under the 1921 and prior laws. 
i For each item, he includes both the old 
rulings and court decisions that still 
apply in principle and new ones so far 
issued under the present act. This 
material he amplifies and interprets, add- 
ing in each case his personal suggestions 


gested for all those who stand to benefit 
if cases now pending before the Board 
and the Courts which affect 1919 and 
prior years should be decided in favor of 
taxpayers. 


Covers Both Law and 
Accounting 


In this standard manual, Mr. Mont- 
gomery analyzes the legal difficulties you 
will encounter and explains how to set up 
your accounts to secure correct values— 












I and criticisms. 









an essential service which no other tax 
service performs. In the way of per- 
sonal counsel and opinion he gives you 
vastly more than you could get from any 
mere digest, however complete. This 
material is all contained in one 2100-page 
volume, organized and indexed on a plan 
which makes it easy for you to turn 
direct to the exact answer to any ques- 
tion. 


Shows How to File Claims 
and Appeals 


Of especial concern to accountants and 
other tax counselors whose companies or 
whose clients have unsettled cases will be 
the detailed procedure given for bringin 
these matters before the new Board o 
Tax Appeals. Protective action is sug- 










Pcter & Moss, Certified Public Account- 
ants, Dallas, Tezas: “It is always the 
first authority I consult. Without the 
definite information and sound advice to 
be obtained from it, I would not feel 
qualified to serve my clients in tax mat 
ters.”’—A. G. Moss. 


Thomas A. Edison, Inc., Orange, N. J.: 
“We have been making use of Mr. Mont- 
gomery’s book from the time the first 
edition was issued and have found its 
clear-cut analysis of the law and regula- 
tions most helpful.”"—Ralph H. Allen, 
Asst. Treasurer. 













Order Before December 3 1st to Secure 
The Special Pre-Publication Price 


Owing to the continuous growth in the size of the manual, the price of the 1925 edition 
will be increased to $12.00. This will go into effect with the publication of the book, 
December 31st. 


Davis & Wallbank, Attorneys at Law, 
Denver, Colo.: “We consider it the 
soundest, plainest, and most accurate 
treatment of income tax that has ever 
been issued.”—Harry C. Davia. 


However, those who order in advance of that time can still Ope ae ee ee ae eee 
secure the volume at the price of former editions, $10.00, provided ™ Ronald Press Company, 20 Vesey St., wage sr N. Y.: S| 
they accompany their orders with cash or check in full for this ney Stee ae Se Sey se hanes S eee 4 


amount. Orders received after December 31st will be billed at the | 
regular price of $12.00. 


Such cash orders, of course, will also be the first ones to be filled 
when the manual is released. Please note that this offer will close 
promptly. Mail the order form now. 


Montgomery’s Income Tax Procedure—i925, for which I enclose 
$10.00 in full payment at the special pre-publication price. | 
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New York Franchise Tax on Foreign Cor- 
porations Held Constitutional 


Pg rege: 9-A of the New York Income Tax 
Law, providing for an annual franchise tax on 
foreign corporations based upon net earnings from 
within the state, was upheld by the United States 
Supreme Court in decisions rendered in the cases of 
Bass, Ratcliff & Gretton, Ltd., a British company, 
and the Gorham Manufacturing Company, a Rhode 
Island Corporation manufacturing - silverware, 
brought against the New York State Tax Commis- 
sion. The Court held that the method of apportion- 
ing the net income on the basis of the ratio of the 
segregated assets located in New York is not arbi- 
trary, nor as the plaintiffs contended a mere effort 
to reach profits earned elsewhere under the guise 
of legitimate taxation. 


Certain large manufacturers engaged in a na- 
tional and foreign business lent their support to the 
companies engaged in the litigation in a futile effort 
to obtain a ruling adverse to the state. The Wrig- 
ley Chewing Gum Company, as representative of 
those business interests earning either all or part of 
their income fiom factories and property located 
outside the taxing state of New York, voluntarily 
took a prominent part in the court proceedings. 

The complaint of big business interests against 
the right of the state to tax income earned on busi- 
ness transacted outside the taxing state was illus- 
trated by the view of the Wrigley company that 
“how close the state of New York has come to 
destroying the New York business of the Wrigley 
company is evidenced by the fact that in the taxable 
year, November 1, 1920, to October 31, 1921, the 
total tax of $88,650.68 is greater than the entire net 
income derived by the Wrigley company from New 
York operations and resulted in an actual loss.” 


Reduction in Outlay for War Preparation 
Recommended to Lighten Tax 
Burden 


EDUCTION of governmental expenditures for 

war preparation and the increase of interna- 
tional co-operation, instead of a “futile cry against 
government extravagance” was urged by Edwin 
Rk. A. Seligman, Mac Vickar Professor of Political 
Economy and Finance, at Columbia University, in a 
paper on the subject, “Taxation and Prices,’ read 
before a meeting of the Academy of Political 
Science, held in New York, on November 14. 

Professor Seligman said in part: 

The scientific attitude toward the problem is represented 
neither by the reactionary standpatter, who regards every 
increase of taxation as confiscation, nor by the enthusiastic 
communist who deifies the group and distorts the lessons 
of history by neglecting the individual. In the United 
States we are at present perhaps in greater danger from the 
former than from the latter extreme. 

Discussing productive and unproductive taxes in 
terms of social utility or benefit tc the common 
welfare, Professor Seligman continued: 

Where taxes are unproductive they are apt to raise the 
price level by increasing cost. | Where taxes are productive 
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of wealth either directly or indirectly through the growth 
of social utility they are likely to engender a fall in the 
price levels. 

The lessons are clear. If we desire to prevent a dis- 
parity between the level of prices and the level of wages, 
we must first of all reduce our expenditures for war and 
preparedness for war for these must, from every sound 
point of view, be declared to be in the last analysis un- 
productive. If one-tenth of the energy which is today so 
abundantly directed to reducing the crushing burden of 
taxation bequeathed to us by the war, were devoted to the 
strengthening of international co-operation in order to 
lessen the chances of war, we should really be making a 
beginning in the right direction. Instead of the futile cry 
against government extravagance, we ought to be wag- 
ing the fight against government aloofness from world 
participation. And when that is accomplished, and the 
way is finally cleared for the promotion of the more 
enduring and civilized ends of government, we must then 
steer our way carefully between two extremes; we must 
not be drunken enthusiasts, reeling from side to side in an 
intoxication of prodigal expenditure, but we must also take 
care not to be puritanical esthetics who mistake niggardli- 
ness for economy and who thus dry up the real sources 
of social progress. 


If emphasis is put on getting a dollar’s worth for 
every dollar spent, Professor Seligman declared, 


there need be little fear of the growing burden of 
taxation. 


Corporations Required to Submit Returns 
on Dividend Payments by March 15 


ORPORATIONS, whether domestic or resi- 
dent foreign, are required by Treasury Deci- 

sion 3645 to file returns with the Commissioner of 
Internal Revenue by March 15 showing the stock- 
holders to whom dividend payments of $500 and 


over have been made during the taxable year of 
1924. 


United States Revenue from Taxes for Last 
Quarter Declined $79,373,461 


NTERNAL revenue collections from July 1 to 
October 31, the first four months of the current 
fiscal year, show a decrease of $79,373,464. The 
principal decreases include a loss as compared to 


the same period last year of $22,267,692 in income 
taxes. 


Total internal revenue collections for the four 
months, given in a statement from the Internal Rev- 
enue Bureau, were $763,167,423 as compared with 
$815,540,888 for the period from july 1 to October 
31, last year. Income taxes for the last four months 
were $430,119,549. For the corresponding period in 
1923 the collections were $452,387,241. 


It is shown that taxes from miscellaneous sources 
in the four months beginning July 1, this year, were 
$306,047,874, or $57,105,772 below the same period a 
year ago. This decrease resulted largely from the 
repeal of certain miscellaneous taxes. Tobacco 
taxes again showed an increase, being $120,696,495 
as compared with $114,492,080 for a similar period 
last year. The repeal of the tax on admissions 
under 50 cents cut the revenue from that source, the 
figures showing $13,022,489 against $22,633,649 for 
the same period a year ago. 
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Taxation of Community Property as 
Applicable to California 


(Continued from page 359) 
law for all purposes and therefore the interest of the 
wife in the community after 1917 was present, fixed 
and vested, and therefore the wife’s interest in the 
community should not be included in the computa- 
tion of the Federal estate tax. 

A writ of certiorari on the part of the Govern- 
ment was denied by the United States Supreme 
Court in the Blum case on March 6, 1922. During 
all of this time there was pending in the higher 
courts of California the case of Roberts v. Weh- 
meyer, Which presented a kindred question to that 
involved in the case of Blum v. Wardell. There- 
fore, it is presumed by reason of the Government’s 
dissatisfaction with the conclusion of the United 
States Supreme Court in failing to allow its writ 
of certiorari and also hoping for a favorable deci- 
sion from the Supreme Court of California in the 
case Of Roberts v. Wehmeyer and desiring this de- 
cision before a final conclusion of the Blum case, 
did on March 30, 1922, apply to the United States 
Supreme Court for an order revoking its previous 
order denying the petition for a writ of certiorari. 
This motion remained undecided on August 17, 
1923, when the Supreme Court of California ren- 
dered its decision in the case of Roberts v. Weh- 
meyer, holding that prior to 1917 the wife had no 
interest in the community during marriage but 
succeeded to same only as an heir. The effect of 
this last word from the Supreme Court of Cali- 
fornia on the problem is unknown as the Federal 
Government on October 22, 1923, petitioned the 
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MANAGERIAL 
ACCOUNTING 


VOLUME I 
By J. O. McKINSEY, C. P. A. 


HAT need the manager know of accounting? 

Certainly, the basic principles, and enough 

to understand the accountant’s problems and 
methods. 


J. O. McKinsey has written Managerial Accounting 
to increase the usefulness of accounting to the 
manager in solving problems of administrative con- 
trol. It is the first book to organize the subject for 
the manager as well as the accountant. 


Continual emphasis is placed upon promotion of 
mutual ‘understanding between administrator and 
accountant, and upon accounting as an actual part 
of business technique. 


$4.00, postpaid $4.15 


THE UNIVERSITY OF CHICAGO PRESS 
CHICAGO, ILLINOIS 


5861 Ellis Avenue 





Instant Answers to 
Accounting 
Questions 


Here they are. In this handy 
book. Answers to the prob- 
lems that arise in your ac- 
counting practice. 
Outlines of the best 























method of keeping 
this or that account. 
How to open new 
accounts — how to 
use them from day 
to day. When you 
want your answer 
simply open the 
jook to the proper 


place — using it as 
you would a dictionary—and there, instantly accessible is the solu- 
tion to your problem. 


A Few Examples 


The easiest way to determine net worth—or how to figure percent- 
ages of profit and expense on sales, or turnover. How to keep 
partners’ accounts—how to determine profit and loss. How to 
maintain reserve accounts. How to change from single to double 
entry systems. These are but a few of the many perplexing ques- 
tions that arise in any business—questions that are answered in 

this book according to the latest and best practice. 7 


7 
7 


Examine it free. Send for it today. There 
is no obligation. Simply clip the coupon. 


Practical Business 
Publishing Co. 
92 Arch Street 

BOSTON, MASS. 
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the better keeping of various accounts. It has been ap- 7 
vides easily and quickly accessible answers to any 
Gentlemen: I wish to 
ing.”” After 5 days I’ll re- 


More than that, the book contains concrete suggestions for 
proved and recommended by many well known busi- 
ness men and accountants. It is up-to-date. It pro- 4 
accounting problem. Fs FREE 
. 
Pi Trial 
7 examine a copy of Put- 
nam’s ‘‘Practical Account- 
turn the book or send you 
$3.00. 
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VERTEX FILE POCKETS have three times the 
capacity, twenty times the durability and one hun- 


dred per cent more efficiency than the old-style flat 
manila folder. 


If you have suffered through the loss of important 
papers, costly searches through folders jammed 
full of correspondence and all the other inconven- 
iences that overcrowded files impose upon busy 
offices, we suggest the immediate trial of 


VERTICAL — EXPANDING 


FILE POCKETS 


which always stand upright in the filing cases with 
their index fabs in plain view. Their expansion 
feature enables them to efficiently hold three, thirty 
or three hundred letters. 


Vertex Pockets are made of “Paperoid,” that tough 
red-rope stock that will outlast twenty manila 
folders. 


Transfer time is the logical time to give VERTEX Pockets 
a trial. Send_the coupon below for a FREE trial sample. 


ALVAH BUSHNELL CO., Dept.T 
Durable Filing Containers 
925 Filbert Street Philadelphia, Pa. 
CUT HERE 


Please send for examination and trial a free sample of 
Bushnell’s ‘““VERTEX” Paperoid File Pocket, as described 
in December Nationa Income Tax MAGAZINE. 


Name of Firm 
Address 
Name of Person Inquiring 


Letter size or Legal size desired? 


If special size is required, send sample of sheet to be 
filed, and give width and height of drawer 


To ALVAH BUSHNELL CO., Dept. T 
925 Filbert Street Philadelphia, Pa. 
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Supreme Court of the United States for leave to 
withdraw the Government’s motion to revoke the 
order denying the petition for writ of certiorari, 
thereby leaving the judgment in the case of Blum 
v. Wardell a final conclusion of that proceeding 
and warranting the United States Treasury De- 
partment in taking ftom its coffers the sum of 
$130,000,000 to reimburse Californians for taxes, 
both inheritance and income, which have been il- 
legally collected. 

Thereafter, on March 3, 1924, Mr. Daugherty, 
as attorney general, upon request for an opinion 
from the Secretary of the Treasury advised that 
the interest of the wife in California community 
property was not a part of the property of the 
deceased husband. Upon the succession of Mr. 
Stone to this office on May 27, 1924, this opinion 
was recalled. The matter therefore is now being 
held in abeyance, awaiting a pronouncement from 
Mr. Stone. In the meantime, husbands in Cali- 
fornia are confronted with the anomalous situation 
of being forced by the United States Treasury De- 
partment to make sole returns on all community 
earnings and upon his death, his estate must pay 
a tax on the whole of the community estate, not- 
withstanding the final word from the United States 
Supreme Court to the contrary. 

Heretofore, a net California estate of one million 
dollars upon the death of the husband has been 
subjected to a Federal Estate Tax of $51,500, the 
same sum a like estate would pay in New York, 
Ohio or any other state which does not operate 
under the community property rule. By author- 
ity of the decision in the case of Blum v. Wardell, 
when followed by the United States Treasury De- 
partment, such California estate will be subjected 
to a tax of only $13,500, and in income tax the sav- 
ing will be even more pronounced, the division of 
the income and earnings being equal between the 
husband and wife; their making separate returns 
will tend to avoid in many instances any surtax 
and in every case postpone the taxable income from 
reaching the higher progressive rates. 

Community property states stand as a favored 
class for Federal tax purposes. Mr. Mellon, Secre- 
tary of the Treasury, recommended to Congress 
that recognition of the splitting of earnings in com- 
munity property states for income tax purposes no 
longer be recognized by the United States Govern- 
ment. It is apparent that this would be a solution 
of this unsettled problem. It has its merits in 
that it would place all the states in the Union upon 
a similar plan, with uniform collection of Federal 
revenue. But we are not certain that the abolition 
would not violate a constitutional right. 


Certification of Accountants in Oklahoma Held 


to Be Unconstitutional 

"THE Oklahoma statute providing for the certification of 

accountants was held to be unconstitutional by the Okla- 
homa Supreme Court in Short v. Riedell. The court construed 
the law to be contrary to the constitutional guarantee permit- 
ting citizens of the state to contract with whom they see fit. 
It was held, further, that the certification of accountants was a 
denial of the due process of law provision in the constitution to 
those, who having prepared themselves for the profession, 
would be limited in practice if not meeting with the certification 
requirement. 
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used for the purpose of reporting income from the 
installment sales is the percentage of gross profit 
from all sales for the year, including cash, charge, 


The rule governing determination of gross profit 
on installment sales under the Act of 1918, is stated 


Such income may be ascertained by taking as profit that 
proportion of ‘the total cash collections received in the 
taxable year from installment sales (such collections being 
allocated to the year against the sales of which they apply) 
which the annual gross profit to be realized on the total 
installment sales made during each year bears to the gross 
contract price of all such sales made during that respective 
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- : Computation of Profit on Installment 
ri, @ Sales Prescribed by Regulations 
oo : 45 Upheld and installment sales. 
od ‘ROSS profit on installment sales made during 
of J the years during which the Act of 1918 was ( u 
es, operative was properly computed if in accord with in Regulations 45 as follows: 
il- Article 42 of Regulations 45. Office Decision 1107, 
which was in conflict with regulations, has been re- 
ty, |) voked by the Income Tax Unit. 
ion Office Decision 1107 held that where, in addition 
hat | + to installment sales, a company also makes charge 
id : and cash sales, the percentage of gross profit to be year. 
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The first appraisal organization 


to develop standards 


for measuring depreciation 


Competence in determining depreciation is one of 
the outstanding reasons for the supreme position of 
American Appraisals in the estimation of American 
business. 


American Appraisals were the first to develop stand- 
ards for measuring depreciation. 


The resulting long and intensive experience in the 
measuring of depreciation has led to the pioneering 
and perfecting of important advances in method and 
practice. 


We have recently published two monographs on 
various phases of depreciation and valuation, of 
immediate interest to business men: 


“Property Records—Their Effect on Profit and 
Loss,” and “When Insurance Insures and When It 
Doesn’t.” 


These are sent postpaid in response to requests 
made on business stationery. 


THE AMERICAN APPRAISAL COMPANY, MILWAUKEE 


Atlanta, Baltimore, Boston, Buffalo, Chicago, Cincinnati, Cleveland, Detroit, Indianapolis 
Los Angeles, Milwaukee, Minneapolis, New Orleans, New York, Philadelphia, 


Pittsburgh, San Francisco, St. Louis, Seattle, Syracuse, Washington. 
The Canadian Appraisal Company, Ltd., Montreal, Toronto. 
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VALUATIONS, REPORTS — INDUSTRIALS, PUBLIC UTILITIES, NATURAL RESOURCES 


An American Appraisal 
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No Restrictions on Distribution of Personal 
Exemption Between Husband 
and Wife 


HE INCOME Tax Unit has ruled that where 

a husband and wife have filed separate returns 
and amended returns are subsequently filed, the 
personal exemption credit may be taken in the 
manner most advantageous to the taxpayers, re- 
gardless of how the distribution was made in the 
original returns. 


In the particular case under consideration, sepa- 
rate returns were filed by a husband and wife liv- 
ing together in which the entire personal exemption 
was Claimed in the return of the wife. Upon the 
filing of amended returns it was found that the re- 
turn of the wife was non-taxable without apply- 
ing any credit. The Income Tax Unit held that 
the entire exemption in an amended return may be 
used by the husband. I. T. 2090; ITI-42-1830. 


Criteria Governing the Classification of 
Indiana Bank as a Partnership 


N INDIANA bank, operating as a partnership 

under the laws of that state, and under articles 

of agreement which provide that no partner can 

sell his interest in the business to anyone not ac- 

ceptable to other members, was classified by the 

Solicitor of Internal Revenue’ as a partnership for 
income tax purposes. 


The tests which should be applied to all cases of 
partnership banks doing business under or regu- 
lated by the Indiana bank act was stated to be 
whether there is any mutual understanding existing 
between the members orally or in the articles of 
agreement whereby the interest of a member can 
be transferred without the consent of all the other 
members; and whether the member’s interests have 
in fact otherwise been transferred during the pe- 
riod said organization has done business under the 
act. 


~1§, M. 2597; ITT-45-1859. 
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A SINGLE PURPOSE 


This Company was founded 
for the single purpose of mak- 
ing Engineering Appraisals 
which are dependable, accu- 
rate and conservative. We 
have never engaged in other 
endeavors but have devoted 
our efforts exclusively to the 
development of a trust- 
worthy and highly special- 
ized service. 


The |loyd-Thomas Co. 


APPRAISAL =) ENGINEERS 


Executive Offices: 


Chicago - New York 


Branch Offices in 14 Principal Cities 


STAR Boxes save money 
in many ways. Value and 
Protection are built in 
these superior containers. 
It is possible you may 
really need them. 


Merely write, 




















 456N. Hermitage Ave. 
CHICAGO 
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Corporation “Affiliation” Under the 
Revenue Acts 
(Continued from page 360) 
business unit, the practical situation had to be 
recognized in arriving at a proper determination of 
the income. 

In 1917, with the enactment of the excess profits 
taxes, computed not only on income but also with 
reference to invested capital, the situation of fused 
or affiliated corporations became extremely acute. 
The law itself did not specifically provide for an 
adequate method of dealing with the situation. But 
the emergency was provided for by specific regu- 
lations of the Treasury Department (Art. 77 and 
Art. 78 of Reg. 41). 

The 1918 Act, however, specifically provided for 
the situation and contained the affiliation provisions 
hereinabove mentioned. 


Views of Dr. Adams 


Dr. Adams was in intimate contact with all this 
and his words are of unusual significance. The 
affiliation provisions had a twofold purpose, he says 
—(1) because it was sound and just to tax, as a 
unit, what in reality was a unit, and (2) to remove 
all incentive for manipulation of accounts between 
the affiliated corporation so as to evade or avoid 
or reduce the just tax. And he quotes Senators Sim- 
mons and Penrose, leaders of the Senate Finance 
Committee, in support of his statement (Cong. Rec. 
Vol. 57, Pt. L., p. 255 and p. 549). 

With this legislative purpose in mind, he ap- 
proaches the words “control” and “closely affiliated 
interests,” and “same interests.” He finds, on 
authority, that the word “control” means to “direct: 
regulate; govern; dominate;”’ and that the word 
“affiliate” means “to associate; be intimately united 
in action or interest,” and the word “interests” “ap- 
pears to mean a group of persons having a common 
economic end or stake, and when used with ‘affili- 
ated’ plainly imports a harmony of interest.” 

The requirement that “control” must be “legal 
control,” a contrél “enforceable by legal means”— 
appears to Dr. Adams to “balk the purpose of the 
statute and distort the ordinary meaning of its 
terms. 


_ If “control” means “legal control,” the limiting or modify- 
ing clause “through closely affiliated interests” is both 
superfluous and illogical. Why limit “legal control” to 
control exercised “through closely affiliated interests?” The 
presence in the definition of the words “through closely 
affiliated interests” is in itself sufficient to defeat the inter- 
pretation of legal control. 


But Dr. Adams does not rest the argument there. 
He goes to the Congressional Record and finds in 
the discussion of this subject that Congress used 
the word “control” in its ordinary acceptance. Thus, 
Senator Kellogg stated that— 

If the (subsidiary) company is controlled by the stock of 


some of its own (parent company’s) stockholders who 
acted with the company that would be a controlling interest. 


But in repudiating the interpretation of legal con- 
trol” we have not entirely solved the problem. What 
is meant by “actual control”— what are the indica- 
tions of “actual controls?” 

Senator Kellogg’s statement quoted above throws 
some light on this. Where the stockholders of a 
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corporation hold stock in a subsidiary corporation 
and “act with” the parent company in directing the 
policies of the subsidiary company, there is a “con- 
trol through closely affiliated interests.” The con- 
trol is not based upon contract but upon an intimate 
business relationship in which there is unity of 
action toward the accomplishment of common eco- 
nomic ends. 


Dr. Adams points out that “control” is a ques- 
tion of fact, and that we cannot lay down any final 
and absolute criteria of its existence. ‘There are, 
however, a number of situations which may serve 
as usual indications of the existence of control in 
the particular case. 


A circumstance of more than ordinary signifi- 
cance is the operation of two or more corporations 
as a single business unit. In such a situation “a 
strong presumption is created that the majority and 
minority are affiliated or bound by a common inter- 
est.” 


Also a “negative test” is suggested. Is there a 
beligerent minority?” Control “through closely 
affiliated interest” implies a community of interest 
and the lack of antagonism is indicative of a com- 
mon interest. 


sut the situation may be stronger than merely 
stockholders with a common interest. The minor- 
ity stockholders may be officers or employees de- 
pendent upon the majority interest as to their com- 
pensation. As pointed out by the Supreme Court 
in Evans v. Gore, 253 U.S. 245, “a power over a man’s 
subsistence amount to a power over his will.” The 
minority holder may be the wife, relative or busi- 
ness associate of the majority holder where the 
natural relation is one of dependence. 


Nor must the control be on “continuous exhibi- 
tion,” as aptly expressed by Dr. Adams. “Control 
is most perfect when it is silent * * * It is 
most real when it is held in reserve.” 


The words “control” must also be construed with 
reference to, and corelatively with, the words “sub- 
stantially all the stock.” It may be difficult to say 
that 60 per cent is “substantially all” the stock. But 
if the remaining 40 per cent were subject to an eco- 
nomic control by the holder of the 60 per cent, 
there would be an “ownership or control” of all of 
the stock, and no occasion would exist for inter- 
preting the words “substantially all.” If, as recog- 
nized in the Temtor case, these provisions were 
aimed at “unity of control of corporate affairs,” it 
cannot reasonably be conceived that the words “sub- 
stantially all the stock” should have been used with- 
out intending that the word “control” should have a 
freedom of inclusion. As stated by Dr. Adams: 


Article 633, Regulations 45 and Regulations 62, does not 
mean that mathematically speaking 51 or 71 per cent of 
the stock is substantially all the stock. It means that where 
the collateral conditions justify a consolidated return—par- 
ticularly where the corporations constitute a business unit— 
‘control’ should be liberally construed. 


It is clear, therefore, that when we have once 
agreed that the word “control” is used in its ordi- 
nary meaning, as indicated in the exposition of Dr. 
Adams, our controversy over the words “substan- 

(Concluded on page 388) 
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A Complete Law Course at '/4 Regular Prices 


HE HAMILTON LAW LIBRARY needs no introduction. 

It is used by business and professional men everywhere. 

It eovers every phase of the law, including International 

Law, Patent Law, Mining and Irrigation Law, Federal Courts 

and Procedure. Nothing has been omitted. Thousands of these 

sets have been sold at $75.00. Think of it—A complete Law 

Course in book form, including a regular reading course, writ- 

ten by the highest authorities, in interesting, fascinating style, 
at practically manufacturing cost. 


Law Trained Men Lead in Business 


In the Nation’s Business for November is a 4-page article 
covering the advantages of a knowledge of law for business 
men and giving illustrations of business leaders 
who attribute their success to a knowledge of law. 
Among those mentioned are Gary of the U. 8. Steel 
Corporation, Holden, president of the Burlington 
R. R., Beatty, president of the Canadian Pacific, 
Dodge, president of the Mergenthaler Company, 
Mills, president of the International Paper Com- 
pany, Stewart, president of the Standard Oil Co. 
of Indiana, Marland of Marland Oil Company, 
Tomlinson of the National Biscuit Company. These 
are only a few, but enough to show that regardless 
of the line of business, law-trained men are the 
leaders. 


Quiz Questions for Accountants 
and Business Men 


‘Lhere is a set of quiz questions pertaining to every subject 
of the law covered in the books. The questions are typical of 
legal problems that constantly confront the business man. 
Every important legal question is answered for you in this 
complete and authoritative Law Library, now sent on a very 
special offer. You can prepare yourself for the Bar Examina- 
tion if you desire, by checking these questions with the free 
Reading Course and the text books. With the legal complica- 
tions in business today, no man can hope to succeed without 
at least an understanding of the fundamental legal principles. 





FREE READING 
COURSE 
1 year—32 Pamphlets 


This great Library is now offered to you, together with the free 
Reading Course which covers the whole field of law and gives 
you the information you desire on any legal question, for less 
than one-third the fee you would ordinarily pay for an attor- 
ney’s advice. 

Twelve large, handsome, durably bound volumes—over 6,000 
pages. No mystifying terms—no technical language. Every 
statement made so clear than anyone can grasp the point at 
once. A ready reference library. Accept our offer now and 
see for yourself on a money-back guarantee how this great set 
of books actually places the law at your fingers’ ends. 


Only $2.00 Down 


We will ship the complete Law Library including 
the Reading Course right to your home or office 
for 7 days’ examination, upon a small deposit of 
$2.00 with the coupon below. Examine and study 
them for seven days. If you desire to keep them, 
pay $2.80 at that time and the balance in small 
monthly payments of $4.00 until the special price 
of $49.80 has been paid. If not satisfied, return 
the books and your $2.00 payment will be immedi- 
ately refunded. Never before have you had the 
opportunity of obtaining a complete Law Course 
for less than $150.00 or $200.00, but for a limited 
time you can get it for $49.80, subject, however, 
to your approval. Remember, your money back if not satis- 
fied. Send in the coupon below, today. 


JOHANSEN CORPORATION, Dept. 10, 
l 431 S. Dearborn St., Chicago, III. 


Please send me your 12 volume text Library on Law, including the | 
| FREE 32 booklet Reading Course, for 7 days’ examination shipping 
charges collect. I enclose $2.00 herewith and will remit $2.80 within | 
| 7 days after receipt of the books, and $4.00 a month thereafter until 
the special advertising price of $49.80 is paid. If I am not satisfied, | 
| I will return the books within 7 days, at your expense, and you are 
to refund my initial payment of $2.00. | 
7 Name.... MN Se teninewkwns 
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THE INCOME TAX ON STOCKS 


AND BONDS 





This feature is provided for the special benefit of 
investors. It is devoted each month to the discus- 
sion of the income tax laws, court decisions, and 
rulings of the Treasury Department as they apply 
to income from securities. 


HERE property of two different kinds is re- 

ceived upon an exchange, one kind having a fair 
market value and the other none, the known market 
value is applied against the cost of the prior property. 
Any excess is a taxable gain, and any deficiency rep- 
resents the cost of the property without fair market 
value, no loss being deductible. If the known market 
value equals or exceeds the cost of the original prop- 
erty, the property with no market. value which is re- 
ceived is considered as having cost nothing and when 
it is sold the entire proceeds will constitute income. 
For example, if bonds costing $1,000 and having a fair 
market value of $1,500 or more are exchanged for 
$990 in cash and other property having no fair market 
value, no income is realized by the exchange and the 
cost of the new property is considered to be $10 for 
income tax purposes. Likewise, if such bonds costing 
$1,000 have materially declined in value, no deducti- 
ble loss arises from an exchange for $200 in cash and 
property without fair market value, but such property 
will continue to represent the remaining $800 of 
investment. 

Formerly owners of stocks and bonds avoided con- 
siderable tax liability by virtue of the provision of the 
law that no taxable gain arises when any property, 
even though it had a readily realizable market value, 
held for investment or for productive use in trade or 
business was exchanged for property of a like kind or 
use. Today such avoidance is impossible because this 
provision was amended so that it does not include 
“stocks, bonds, notes, choses in action, certificates of 
trust or beneficial interest, or other securities or evi- 
dences of indebtedness or interest.” 


Exchange of Securities in Reorganization 


The statute provides that no gain or loss shall be 
recognized, even though property having a fair mar- 
ket value is received, when in pursuance of a plan of 
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reorganization, as defined below, stock or securities in 
a corporation a party to such reorganization are 
exchanged for stock or securities in a corporation a 
party to such reorganization. This exception applies 
only to an exchange of securities for securities and 
not to any exchange of other property for securities, 
as upon the organization of a corporation. 


“Reorganization” includes a merger or consolida- 
tion, the acquisition by one corporation of at least a 
majority of the voting stock and at least a majority of 
the total number of shares of all other classes of stock 
of another corporation, or of substantially all the prop- 
erties of another corporation, a transfer of all or a 
part of the assets of one corporation to another corpo- 
ration of which at least 80 per cent of the stock is, im- 
mediately after the transfer, owned by the transferor 
corporation or its stockholders, and also a recapitaliza- 
tion or mere change of identity, form or place of 
organization of a corporation, however effected. It 
makes no difference how the face or par value or the 
actual value of the new securities compares with that 
of the old, nor whether the securities received are of 
like kind or class with those given in exchange, that 
is, whether bonds or stocks or both are received for 
stocks or bonds. The new statute expressly includes 
a case where the new securities are received by a cor- 
poration in payment for its assets and also expressly 
includes a distribution, pursuant to a plan of reorgani- 
zation, of stock or securities in the distributing cor- 
poration or in another corporation which is a party 
to the reorganization, without the surrender of any 
stock or securities in exchange. It probably covers 
also the receipt of securities by the former stockhold- 
ers in payment for the corporate assets after a liquida- 
tion, in addition to a strict exchange of securities for 
securities, provided the resulting effect is the same. 


These provisions do not apply to the receipt of 
securities which are not issued by a corporation, such 
as the notes or bonds of an individual or an interest 
in a partnership, nor securities of a corporation which 
is not a party to or resulting from the reorganization, 
such as securities of an outside company owned by 
one of the corporations, in the reorganization. A trust 
which is taxable as a corporation is a corporation 
within this requirement. 

It is further provided in the statute that if a distri- 
bution made in pursuance of a plan of reorganization 

(Continued on page 383) 
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A Law Course Which Will Help 


| You Pass the Bar Examination 


Here is a method of spare-time law instruction 
especially prepared for busy business 
and professional men 


CATTERED throughout the country today there 

is a splendid array of lawyers whose training 
and education were received outside of the class 
room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained their 
training in such manner as they could from what- 
ever books they were able to obtain. 

During recent years, however, these methods have 
become obsolete for business and professional men 
employed where residence study is impracticable, 
and have been supplanted by the extension law 


course and service conducted by Blackstone Insti- 
tute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational in- 
stitution under the laws of the State of Illinois and is author- 
ized to give non-resident law instruction and to confer the LL. B. 
degree upon its graduates. 

The course of training is complete. It gives sufficient instruc- 
tion in law to pass the bar examination in any state, and yet 
the whole program is so short and concise that it can be studied 


- in spare time without any interruption in the daily business 


schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most emi- 
nent legal authorities in the United States. Included in the list 
of authors are Chief Justice William Howard Taft and Asso- 
ciate Justice George Sutherland of the United States Supreme 
Court, and the deans of eight of the leading resident law schools 
of the country. 

Other contributors to the course are from colleges and uni- 
versities which are members of the American Association of 
Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This entire 
set complete is furnished to the student at the time of enrollment. 

This law library is to be found in the homes and offices of 
the leading lawyers and judges of the country. The majority 
of state supreme courts and the United States District Court 
have cited the work. This recognition has not been extended to 
any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Modern 
American Law have been selected for class room use at such 
leading colleges and universities as Cornell University, Boston 
University, University of Chicago, University of Illinois, Uni- 
versity of Kansas, University of Florida, Albany Law School, 
Chicago Law School, Drake University, Marquette University, 
and many others. 


Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments mailed 
at regular intervals throughout the course. Problems are pro- 
vided giving the student a chance to work out the solutions and 
submit them to the Institute for correction and grading. 

These problems have been prepared by former bar examiners 
and are typical of the questions asked in bar examinations. In 
fact, in some states, the bar examiners have asked for permission 
to use these problems in their examinations. 

Unlimited consulting service is given by the Institute’s edu- 
cational staff upon any matters arising from the study of the 
course. Instruction in the laws of your own state is also given 
upon request. 


Moderate Tuition 


The tuition fee for the course and service is very moderate 
and covers the cost of all material and service. There are no 


extra charges of any kind. Liberal deferred payments are 
allowed. 


Bar Examination Guarantee 


The Institute’s records show that 95% of all its students who 
sit for the bar examination pass successfully at the first attempt. 
Those who do not win out are given additional coaching without 
extra charge until they are successful. 


Write for Details 


The complete story of the Blackstone Legal Training Course 
and Service is given in an attractive 128-page book, The Law 
Trained-Man. A copy will be sent free upon request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized instruc- 
tion but interesting instruction as well. And the entire plan is 
laid out on such a systematic basis that an average of thirty 
minutes a day will enable you to keep the study schedule 
up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. Remem- 
ber, there is absolutely no obligation. Address Dept. 349, Black- 
stone Institute, Inc., 4753 Grand Boulevard, Chicago, Ill. 


Blackstone natn, Inc. 
Dept. 349, 4753 Grand Blvd., Chicago, Ill. 
Please send me by mail and without obligation a 


copy of your 128-page book The Law Trained- 
Man and details of your law course and service. 
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Editorial Review 


Publicity of Income Tax Returns 


The controyersy now raging over the publication 
of the names of taxpayers and the amount of tax 
paid by each, as provided by the Revenue Act of 
1924, is not the first issue of its kind in this country. 

Following the civil war, an income tax was levied 
for ten years from 1863 to 1873, inclusive. Under 
the law, returns were open to public inspection, but 
the Commissioner of Internal Revenue gave instruc- 
tions that the names of taxpayers with the tax paid 
should not be published by the newspapers. The 
press, then as now, disregarded the warning. At 
that time, it appears, there was less readiness than 
now exists to challenge the constitutionality of a law 
merely because it is unpleasant, and the practice of 
publishing the tax lists prevailed until prohibited by 
the Act of 1870. 

There was, to be sure, a storm of opposition while 
the law was in force. Among the objections raised 
in the Congressional debates was that the publicity 
feature of the law was demoralizing the public con- 
science. One senator, in the course of a general 
assault on income taxation, said that the publicity of 
returns had forced many individuals to pay on more 
income than they possessed in order to bolster up 
their credit. Those in support of the income tax 
law regarded these objections with suspicion and 
indicated belief that for the most part they had their 
origin with those who sought partially or wholly to 
evade their proper tax liability without exposure, 
and as a consequence of the natural resistance 
against taxes of any kind. The publicity of incomes, 
they declared, was no more demoralizing, or in vio- 
lation of the personal right of privacy, in so far as 
it exists, than the publication of personal property 
and realty holdings. 

The opposition to the tax was eventually in the 
majority in Congress and the tax was abolished. 
Had tax rettfrns not been made public, it is prob- 
able that the first income tax experiment in this 
country would have met with a much less hostile 
reception. 


Tax Reduction Possibilities 


The agitation for a further immediate reduction 
of taxes was at least temporarily checked when it 
was made known that no legislation for that pur- 
pose will be requested from the present Congress by 
President Coolidge and that no extra session of the 
new Congress is contemplated except in the event 
of an emergency. . 

There is no reason to believe other than that the 
administration is anxious to carry out its campaign 
pledge to lighten the burden of taxation as soon as 
such action is feasible. The Treasury Department 
would, however, be fully justified in desiring to see 
the results of a full year of the operation of the new 
revenue law before another revision is attempted. 

It was estimated early in the year that the reve- 
nue from the income tax levied by the Act of 1924 


would be approximately $450,000,000 less than the 
annual receipts under the Act of 1921. This esti- 
mate was made before the full effects of the busi- 
ness depression, from which the country is now ap- 
parently emerging, could be ascertained. It would, 
therefore, be no reflection on the capability of the 
Treasury actuaries if the forecast of the yield of the 
new levy, made when it was being considered by 
Congress, was somewhat less than the revenue 
which is actually realized next year. The Treasury 
will not know where it stands for the fiscal year 
ended June 30, until March 15, at the earliest. By 
that date the income tax returns under the new law 
will be in and a fairly acccurate estimate of total 
receipts for the year can be made. 


There are other reasons against hasty action in 
reducing the Treasury income. No one knows how 
generous Congress may be in its appropriations 
during the pending short session. There are evi- 
dences that strong pressure will be brought to bear 
on the Federal legislators to lodsen up the purse 
strings for a variety of projects. A serious effort 
will be made to secure an increase in pay for postal 
employees. This increase was granted by Congress 
at the last session, but met with the President’s 
veto. Among the first bills to be considered is 
one which would authorize the expenditure of $50,- 
000,000 to meet urgent housing needs of the Gov- 
ernment in Washington. Among the departments 
needing new buildings are the Bureau of Internal 
Revenue, the Department of Justice, Department of 
Agriculture, Department of Labor, Department of 
Commerce, and the Interstate Commerce Commis- 
sion. An archives building, a general accounting — 
office and an independent office building are also in- 
cluded in the proposed building program. President 
Coolidge will urge that the appropriation bill for 
these new buildings be passed. The bill was favor- 
ably acted upon by the Senate at the last session, 
but a vote in the House was deferred because some 
members insisted that something be done first to 
meet the need for Federal buildings throughout the 
country. A compromise at this session is probable, 
providing for appropriations to meet Government 
housing needs outside of Washington, as well as at 
the national capital. 


An active campaign to gain public sentiment in 
favor of greatly increased appropriations for naval 
purposes has-been carried on for several months. A 
relatively small portion of the revenue raised by 
Federal taxation is expended otherwise than to de- 
fray the cost of past wars and the upkeep of the 
army and navy. If Congress yields to the desires of 
the super-navy advocates, hope of further tax reduc- 
tion for the near future will be futile. 


President Coolidge is giving practical application 
to the “common sense” policy pledged the country 
during the campaign in holding that taxes can’t be 
cut until the Government knows what its income 
and expenditures for the next year are going to be. 
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Procedure Before the United States Board © 
of Tax Appeals 
(Concluded from page 362) 


shall be prima facie evidence of the facts therein | 
stated. 


Obviously it is of much importance to the taxpayer, 
especially, that every material fact.upon which his 


December, 1924 ; 


contention is based be established by the evidence sub- 7 


mitted to the Board. It is also advisable that the tax- 


payer anticipate any evidence which may be introduced | 


against his contention and controvert such evidence by 
a clear preponderance; otherwise adverse findings of 
fact may be made. While these findings are but prima 
facie evidence of the facts therein stated in a subse- 
quent court proceeding, yet, when we consider that 
in a suit to recover taxes paid, the burden is on the 
taxpayer to show that there were no taxes due, and 
that if there be added to the presumption in favor of 
the accuracy and validity of the action of the Com- 
missioner the adverse findings of fact of the Board 
supporting that presumption, the taxpayer’s burden 
is materially increased. It is reasonable to anticipate 
that a court will require clearer and more positive evi- 
dence to overcome an adverse finding of the Board 
than might be required in the first instance to disprove 
that fact or establish a contrary one. 


As to the duty of the Board with respect to its find- 
ings of fact, it would hardly seem necessary to state 


that in each case every material fact established by the 


evidence should be the subject of a finding, especially 
where such fact is submitted by either the taxpayer or 
Commissioner and admitted without controversy, and 
certainly if such fact is one of an agreed statement of 
facts. However, it is solely within the discretion of 
the Board as to what findings of fact, as being material 
and established by the evidence, should necessarily be 
made in any case. That discretion is not subject to 
review before the Board. But its findings may be 
controverted by evidence in a subsequent proceeding 
in court. 


Conclusion 


Summarizing this brief discussion of its character 
and duties, it may be said that the Board of Tax 
Appeals, in the proper and independent exercise of its 
functions, should become an important agency in the 
process of finally determining deficiency tax liability. 
The degree of its importance will be determined by the 
confidence it may impart by the sound judicial charac- 
ter of its decisions and findings. 


It is not compulsory upon the taxpayer to take his 
case to the Board. He may waive this step without 
prejudice, pay his tax on assessment and upon rejec- 
tion of his claim for refund, bring suit in the courts. 
It is hoped, however, that the manner of the exercise 
of the functions vested in this new agency will impart 
such confidence among taxpayers generally as to at 
once materially lessen the number of court proceed- 
ings involving Federal taxes. In such event it is not 
at all impossible, in fact it may readily transpire, that 
the powers of the Board will be increased, its decisions 
be given force and eventually it become in every 
sense a court with special jurisdiction in tax cases. 
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The Income Tax on Stocks and Bonds 

(Continued from page 376) 
is within the provision relating to an exchange for a 
consideration partly exempt but has the effect of the 
distribution of a taxable dividend, then so much of 
the gain recognized under the above rule as represents 
the ratable share of the undistributed earnings and 
profits of the corporation accumulated after February 
28, 1913, shall be taxed as a dividend to each dis- 
tributee. The remainder, if any, of the gain recognized 
under that rule shall be taxed as a profit. In other 
words, even though a gain which is taxable results 
from an exchange which is partly exempt, the amount 
which is in effect distributed from accumulated profits 
by means of a reorganization is treated as a dividend, 
rather than as a capital gain or a profit subject to the 
normal tax and surtax. 


Exchange by Controlling Stockholders 


Another case of exchange which the statute ex- 
cludes as a transaction resulting in gain or loss, even 
though property having a fair market value is received, 
is that occurring when property is transferred to a 
corporation in exchange for its stock or securities by 
one Or more persons who immediately after the trans- 
fer own at least 80 per cent of the voting stock and 
at least 80 per cent of the total number of shares of 
all other classes of stock of such corporation, when the 
amounts of stock, securities, or both, received by such 
persons, if more than one, are in substantially the same 
proportion as their interests in the property before 
such transfer. This exception covers only an exchange 
of property of any kind for stock or securities, 
whether by one or more persons, and does not apply 
to an exchange for property of any other kind, for 
instance, an exchange of real estate for merchandise. 
This provision covers not only the simple case of 
organization of a corporation, where 80 per cent or 


- more of the stock is issued for property to a single 


person, or to two or more persons in substantially the 
same proportions as their prior ownership of the prop- 
erty, but also cases where much less than 80 per cent 
of the stock of the corporation is involved in the 
exchange, if the person making the exchange was 
previously a stockholder in the corporation. In such 
a case, there is no requirement that the total interest 
in the corporation shall be the same as in the property. 

For example: If Adams and Black each own an 
undivided one-half interest in certain real estate which 
they transfer to the Zenith Corporation, in which 
Adams was the owner of 75 per cent of the stock and 
Black was the owner of 12 per cent of the stock, in 
exchange for new stock of the corporation which is 
divided equally between them, the requirements of 
this provision seem to be complied with even though 
the stock received may be a very small fraction of the 
total outstanding stock and even though one of the 
parties may have no interest in the original holdings 
of the other which, together with the stock received by 
both of them after the transfer, brings their combined 
ownership immediately after the transfer to more 
than the required 80 per cent. 

This exception is limited not only to the receipt of 
securities, but also to the receipt of securities issued 
by the corporation making the exchange. Therefore 
an exchange of Liberty bonds or other investment 
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securities owned by a corporation for real estate of 
a group of controlling stockholders would involve 
recognition of any gain or loss realized by the stock- 
holders. 

A corporation may qualify as the controlling stock- 
holder of another corporation with which it makes 
an exchange of property. While the specified control 
must exist immediately after the exchange, there is 
no limitation upon the length of time for which it 
must continue to exist. This provision therefore 
appears to apply to a case where the person or persons 
from whom property is acquired by exchange, for a 
short interval thereafter have the specified control- 
ling interest in the corporation, but where such per- 
sons dispose of some of their stock soon after the 
exchange ot where the corporation shortly there- 
after issues additional stock to other persons, there- 
by reducing the ownership of those from whom the 
property was acquired to much less than the control 
specified by the statute. It is at least questionable, 
however, if control may be based upon the owner- 
ship of any stock which is donated back to the cor- 
poration soon after the exchange. 


Union League Club of Brooklyn Organ- 
izes to Effect Repeal of Publicity Law 


N ORGANIZED effort to repeal the publicity 

features of the Revenue Act of 1924 has been 
started by the Union League Club of Brooklyn. 
The Committee on National Affairs was given “au- 
thority to apply for leave to file a brief, amieus 
curiae to any suit the attorney general may bring 
to test the publicity provision of the law and to take 
such other steps as may be deemed necessary to 


-organize a demand for its repeal.” 


The committee drew up a report on the publicity 
features of the tax law, which, in part, was as 
follows: 

We condemn the publicity provision of the income tax 
law as destructive of privacy and a denial of the funda- 
mental right of citizens to keep their own affairs to them- 
selves. 

We have been reared in the belief that we are safe in 
our persons and papers from unreasonable search and 
seizure and that even reasonable search and seizure can 
be had only upon warrant duly issued. The most im- 
portant and precious of our papers are the records, files 
and transcripts which picture the course of our business 
operations and contain the yearly balances showing what we 
make or lose. The constitutional guarantee was not de- 
signed to protect a citizen in the mere physical possession 
of his papers, but to maintain his ownership of their contents 
against all the world. 

The publicity provision of the income tax law is, in 
spirit, if not in letter, an infringement of the Fourth 
Amendment. It means that the government proceeds in 
tax collecting upon the theory that the citizens of the coun- 
try are dishonest and not entitled to the private possession 
of their own papers. We have no right to pry into the 
affairs of our neighbors and they have no right to pry 
into our affairs. It should be the aim of government to 
protect our privacy along with other precious possessions. 
We have the same right to the pursuit of happiness as we 
have to life and liberty. 

Income tax publicity has been the cause of much envy, 
humiliation, and unhappiness. If you destroy the right 
of a person to keep his affairs to himself, you destroy his 
right of happiness to the extent that privacy is necessary to 
his happiness. * * * Publication of the facts compiled 
for general inspection under the Norris Amendment often 
amounts, in effect, to the publication of all essential facts 
relating to a citizen’s business. 
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Corporation “Affiliation” Under the 
Revenue Acts 
(Concluded from page 374) 
tially all” is materially diminished. But even these 
words cannot be interpreted into a definite and in- 
variable percentage. 

As set forth in the Regulations and sustained by 
the Federal District Court in the Temtor case, “sub- 
stantially all the stock,” in view of the purpose of 
the statute, has reference to voting stock. If, there- 
fore, Congress used the word “stock” without finite 
precision, it would seem that it used also the words 
“substantially all” with equal liberality. 

Furthermore, if the purpose of the statute car- 
ries use from “stock” to “voting stock,” does it not 
require us to look at the activity of voting rather 
than to abstract charter provisions? 

In conclusion, it is interesting to observe the 
theory of the Government’s position. Our attention 
is first called to the fact that the statute speaks of 
control of stock rather than control of the corpora- 
tion. The Government then proceeds with the rule 
of interpretation that the meaning of a word or 
phrase may be found in the words or phrases with 
which it is associated. The argument then pro- 
ceeds: “Stock” is property, “own directly” is legal 
title, “control by nominee” is equitable title, there- 
fore “control through closely affiliated interests” 
must consist of a legally, enforceable property right 


or interest in the stock -which is claimed as con- 
trolled. 


States Seek $300,000,000 Refund of Taxes 
Paid to Federal Government Sixty 
Years Ago 


T THE close of the Civil War Congress en- 

acted a law imposing a tax on personal prop- 
erty. The tax was collected in 1866, and for the 
two succeeding years, and then it was declared un- 
constitutional by the Supreme Court, which ruled 
that the Federal Government was without author- 
ity to impose such a direct tax. For fifty years 
a more or less serious effort has been made by vari- 
ous states to obtain a refund of the taxes paid 
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In the first place the use of the word “stock” is 
merely proper legal terminology in describing the 
usual means of controlling the corporation. Control 
of the corporation is, as recognized in U. 8S. v. 
Northern Securities Co., 120 Fed. 721, 725 and I. T. 
2032, accomplished through ownership or control 
of “the stock.” The use of the words own or control 
of “the stock” is therefore of no significance except 
that it confirms and emphasizes that what Congress 
has in mind is “actual or potential unity of control 
of corporate affairs.” Temtor Case. 


And the doctrine of association of words would 
seem to be equally futile, particularly for the Gov- 
ernment. This of course is only a rule, not an abso- 
lute rule—of interpretation, and is to be resorted to 
only in case of ambiguity. But when the Govern- 
ment enters the field of ambiguity it immediately 
encounters the doctrine that ambiguities in tax stat- 
utes are resolved against the Government. Gould 
v. Gould, 245 U. S. 151. The argument, therefore, 
results in a dilemma. 


The exhaustive presentation by Dr. Adams, sup- 
plemented by the forceful arguments of former 
Solicitor Robert N. Miller and other amici curiae 
and the able presentation of the Government’s case 
by Messrs. Milliken and Crewe, representing the 
Solicitor, Mr. Hartson, should result in a thorough 
and sound construction of these provisions. And it 
is commendable that the Board of Tax Appeals 
should have permitted this exhaustive presentation 
before determining these important questions. 


before the levy was discontinued. Delaware some 
years ago collected a part of its claim. 

Suits already authorized by sixteen states, 
with the amount of refund sought by each, are: 
New York, $49,029,875; Delaware, $1,473,740.45; 
Florida, $918,004.82; Georgia, $11,897,094.98; Indi- 
ana, $2,154,361.09; Louisiana, $11,980,078.74; Min- 
nesota, $151,463.03 ; Mississippi, $8,742,995.03; Mon- 
tana, $33,410.53; New Hampshire, $6,523,114.60; 
North Carolina, $2,682,964.60; Oregon, $235,630.85 ; 
South Carolina, $4,172,421.16; Tennessee, $1,873,- 
480.71; West Virginia, $1,462,101.16; Illinois, $6,- 
403,226.72. 
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